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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

MARY ALEXANDER, an

Individual, ASHLEY BALL, a minor

by and through her Guardian, MARY
ALEXANDER; EVERETTE BALL, a minor
by and through his guardian, MARY

ALEXANDER,
Plaintiffs, : Case No.: CV-N-05-00178-LRH (R1J)
Vvs. NAACP’S NOTICE OF MOTION AND
MOTION FOR LEAVE TO FILE
AMICUS CURIAE BRIEF

GARY UNDERHILL, in his official
and individual capacity; et al.,

Defendants.

/

To Defendants and their attorneys of record:

Notice is hereby given that pursuant to Local Rule IA 10-2, the National
Association for the Advancement of Colored People (NAACP), the Nevada State
Conference of NAACP Branches (State Conference) and the Reno NAACP will and
hereby do move the Court for Leave to File an Amicus Curiae brief in support of
Plaintiffs’ Motion for Partial Summary Judgment as to liability on their Third Claim for
Relief and in Opposition to Defendants’ Cross-Motion for Summary Judgment (Third
Claim for Relief) on the grounds that Everette and Ashley Ball were denied due process
by Defendants Bonine, Cylke and/or the Washoe County School District and that

therefore they are entitled to Judgment on liability as a matter of law. This Motion is
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based upon this Notice of Motion, the accompanying Amicus Brief and pleadings and
papers on file in this action.
Dated this 30th day of August, 2007.

/s/
Angela Ciccolo
Interim General Counsel
Victor L. Goode
Assistant General Counsel
NAACP
4805 Mt. Hope Drive
Baltimore, MD 21215-3297
(410) 580-5120
(410) 358-9350 (Fax)
aciccolo@naacpnet.org
vgoode@naacpnet.org
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INTEREST OF AMICUS CURIAE

The National Association for the Advancement of Colored People (“NAACP”),
established in 1909, is the nation’s oldest civil rights organization. The Reno/Sparks
NAACP is the NAACEP affiliate based in Reno, Nevada and charged with implementing
the mission of the NAACP in that locality. The principle objectives of the NAACP are to
ensure the political, educational, social and economic equality of rights and eliminate
race prejudice among citizens of the United States; to remove barriers of racial
discrimination through democratic processes; to seek enactment and enforcement of
federal, state and local laws securing civil rights; to inform the public of the adverse
effects of racial discrimination and to seek its elimination; to educate persons as to their
constitutional rights and to take all lawful action to secure the exercise thereof, and to
take other lawful action in furtherance of these objectives. Equal educational opportunity
for African Americans has been a fundamental goal of the NAACP since its founding.

As epitomized by Brown v. Board of Education, 347 U.S. 483 (1954) and, more recently,
NAACP et al. v. David Heineman, No. 8:06-CV-371 (U.S. District Court Nebraska 2006)
(stay pending outcome in related state court action) and State of Connecticut et al. v.
Margeret Spellings, Secretary of the Department of Education, No. 3:05-cv-01330(MRK)
(U.S. District Court Connecticut 2006)(permissive intervention granted to NAACP in
NCLB dispute between State and Federal governments), the NAACP has been a leader in
litigating and advocating for school desegregation and quality education issues in public

education.
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' The NAACP, consequently, has an interest in student disciplinary policies and/or
practices of public school districts that may unconstitutionally contribute to pushing
African American and other students of color out of the public school systems, and often
mto the juvenile justice systems, thereby improperly denying them access to a public
school education in which they possess a property interest.> The NAACP thus supports
the adoption and implementation of school system procedures and programs that can help
improve race relations and equal educational opportunities, including the provision of

meaningful due process and discrimination complaint procedures.

" While first generation desegregation issues dealt with the elimination of segregated, separate and unequal
schools, second generation desegregation problems focus on “within school” segregation, discrimination
and other forms of abuse. These issues include school policies and practices that lead to isolation or
differential treatment based on the racial, sexual or cultural characteristics of the student. Specific areas of
concem include (a) discipline, suspensions or expulsions, b) tracking and long-term grouping practices
that favor one group over another in a discriminatory fashion, ¢) access to special programs, resources,
quality teachers and challenging curricula, d) access to desegregated and diverse cultural groups within
classrooms, among students and teachers, and e) grade retention.

? Public school students may also possess reputational interests in not being charged with certain
disciplinary breaches without appropriate due process protections. See Paul v. Davis, 424 U.S. 693, 730 n.
15 (1976), citing Goss v. Lopez, 419 U.S. 565, 574-575 (1975). In Goss the Court explicitly referred to the
liberty interest in reputation implicated in such suspensions. /d. at 576. The Court understood that
suspensions for certain actions would stigmatize the student. In some school districts around the country,
the NAACP is beginning to see the disciplinary history of students being allegedly used as a criteria or
basis for the denial of the students’ transfer request to another (“better””) school system. See U.S. v. State of
Texas, et al., Civil Action No. 5281 (E.D. Texas 2006) (Hearne ISD transfer issues). Likewise, some
school districts, in addition to Washoe County School District in the case of the Ball siblings (Plaintiffs’
Motion for Partial Summary Judgment at 3), are known to unilaterally transfer students to another school
within the district as a result of alleged misbehavior on the part of the students being transferred.
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INTRODUCTION

The Racial Context

Plaintiffs have filed a Motion for Partial Summary Judgment on Plaintiffs’ Third
Claim for Relief Against Defendants Bonine, Cylke, Kallay and the Washoe County
School District (the Procedural Due Process Claim). The legal discussion in this case
and, particularly, in Plaintiffs’ motion about the failure to provide procedural due process
for students accused of disciplinary violations, occurs within the context of a sub rosa,
and much broader, discussion about race relations in the public school system. Here,
Mary Alexander filed discrimination complaints with the District on November 15, 2004,
apparently seeking to use the school system’s discrimination complaint process as a kind
of substitute for the due process the school system failed to provide Everette and Ashley.’
(Plaintiffs’ Notice of Motion and Motion for Partial Summary Judgment, Memorandum
of Points and Authorities at 2). This Court has had an opportunity to glean the racialized
context in a related case in its recent ruling on whether Title VI of the Civil Rights Act,
42 U.S.C. Section 2000d, subsumes a Section 1983 remedy, and whether Section 1983
remedies are subsumed by Title V1. See, e.g., Williams v. Underhill, 2006 WL 383518 at
4 (D.Nev. 2006). Indeed, Goss v. Lopez, 419 U.S. 565 (1975), was brought when

students were suspended in the wake of racial disturbances in Columbus, Ohio. Dwight

? In response to Mary Alexander’s Nov. 15, 2004 District Discrimination complaint regarding the October
7, 2004 incidents, the district finally asked to interview the Ball siblings over three months after the
incident and the suspension of the students. (Plaintiffs’ Motion for Partial Summary Judgment at 5). This
arguably slow response, along with another aspect addressed later in Argument 111, raises a question about
the district’s ability to adequately respond to individual claims of difference in treatment by the school
system based on race or national origin. How the district has adapted its policies and practices to address
more macro-level concerns of discrimination is unclear, as in the current case where the intersection of race
and due process appears to be providing a challenge for the school system. Indeed, the case at bar was
precipitated by potential student on student racial harassment, a problem exacerbated by the school
system’s questionable responses. (See Plaintiffs’ Complaint at 4)(“As Ashley was returning from her locker
she was attacked, without any provocation, and hit in the face by a female Hispanic student. Ashley fought
back in self defense. Several of Ashley’s girlfriends, who are black, came to assist Ashley and several
other Hispanic female students joined the fight.”)
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